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SUPERIOR COURT OF TIIE OISTRICT OF COLUI'IBIA

TAX DIVISIOI I

THot'tAs cIRCLE LAilD C0MPAflY,

Pet i  t ioner

Oocket lto.Y .

DISTRICT 0F C0LUMBIA,

2254

. FILED

APR 29 i3i5 '

Euperior Court ol tbo
Dlgtrlct of Columbir

\8er Dlrlrloa

Respondent

l - r

INTERIIATTONAL INN,

Peti t ioner

Y .

DISTRICT OF COLUHBIA,

Docket No. 2255

Respondent

}IEMORANDUI,I OP I IIION

These companion cases come before the Court pursuant to

Rule l0 of the Tax Divislon of this Court on motions for entry

of  declsfon ln cases submit ted wfthout t r la l .  Pet i t loners are

seeking refunds of certain unlncorporated buslness franchlse

taxes pard to ,n" tt;;;;#::t;:t;r,

0n January tU tr", * parr", .ntered lnto Joint

st lpulat fons pert inent to each case. These st ipulat lons,

together wlth the joint exhiblts attached thereto, were admltted

lnto evldence when the cases were called for trlal on Jrnuary 20r

1975. At that t ime both partles presented oral argument to the

Court and separately nrade motlons for entry of declslon In

cases suhnltted wlthout trlal. After settlng dates for the

suhnlsslon of memoranda In support of the Rule l0 motlons, the
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Court took the matters under advisement. The facts pertinent

to the two sul ts are undisputed and as taken from the jo int

st ipulat lons may be br ief ly sumrar ized as fo l lows:

Pet l t l rner ln Thomas Circ le Land Company (Docket No. 2254)

is  an  I l l l no is  par tnersh ip  w i th  i t s  p r inc ipa l  o f f i ce  in  Ch icago,

I l l fnols.  The members of  the partnership are the benef ic iar ies

under a Joint venture and trust agreement wherefn the trustees

are I l l inois resldents.  At  a l l  t imes mater ia l  to the cunplaint ,

the partnership held t i t le to land located at  I  Thomas Circ le,  N.H.,

l lashington, D. C.,  which land is leased under a net-net-net lease

rhereby the lessee pays any and all expenses includlng real

estate taxes. The lessee is unrelated to petit ioner.

Pet l t loner ln Internat lonal  Inn (0ocket No. 2255) is an

I l l i no ls  par tnersh lp  w l th  i t s  p r lnc lpa l  o f f i ce  in  Ch icago,  I l l l no ls .

The menbers of the partnershlp are the beneficiaries. under a Joint

venture and trust agreement wher€ln the trustees ar- I l l inols

resldents. At all t lmes materlal to the cornplaint, the partnershlp

held t l t le to a hotel  buf ldfng located at  I  Thomas Clrc le,  N. ld. ,

l{ashington, D. C., rhlch land ls leased under a net-net-net lease

whereby the lessee pays any and all expenses including real estate

taxes. The lessee ls unrelated to petit ioner.

Durlng the perlod January I ' 1962' through December 3l '

1969 (Docket llo. 2254') and the period January l, 1965, through

December 31, 1969 (Docket No. 22551, the only lncome each

petlt ioner recefved wlthin the Dlstrict of Collrnbia was from

the foregolng lease. The unlncorporated buslness franchlse tax

returns filed by petittoner, Thcrnas Circle Land Company (Docket

llo. 2?54), for the years 1962 through 1972 and by Internatlonal

Inn (Docket t{o. 2255) for the years 1966 through 1972 shorcd

that the nature of the busfness of petftloners ras land

Investment (Ooctet t{o. 225a) or as a lessor (Docket l,lo. 2?55},

I



\J

I
l l

i i
I I
t l
r l

li
l r

l l
l l
, i
It
r i

ir
! r

li
tl
l r
lr
t l
t l

l :
l l
t !

l:
I

I t
I

;i
t ;
t .

il
i l
l l
t .

. l i
l i
i l
ll
l i

l i

ii
i l
l i

t l
t ,
l l

l l
ll
il
t f

l l
lr

I

-3 -

that they incurred l i t t le or no expenses other than interestr

ground rent and depreciation, that they had no employees and

that the lncome of pet l t ioners was ent l re ly f rom rentals of

real property.

The tax In controversy in Thomas Circle Land Company

(0ocket No. 2254) ls the unlncorporated business franchlse tax

for the per iod January l ,1962, through December 31, lgdg, ln

the amount of Thirty-Seven Thousand Eighty Dollars and Seventy-

Slx Cents ($gZ,Ogo.76),  together wi th interest .  The specl f ic

amounts of tax and the dates these taxes were pald are as follows:

Period Covered Amount Date Paid

111162 to 12/31/62 t l ,276.66 0n or about 5115163
r l l /63 to 12/3 '1163 6,958.62 3131/64
111/64 to 12131/64 6,950.00 0n or about 41 5165
l l l /65 to 12131/65 4,625.00 0n or about 416166
111/66 to 1?/31166 4,680.00 413167
111167 to 1213' l /67 3,710.00 0n or about 318/68
111/68 to 12/31/68 4,435.68 0n or about 417169
l l l169 to 12/31169 4,444.80 4lel70

ln addltion, thls petit ioner paid unlncorporated business

franchise taxes for the years 1970, l97l and 1972 ln the aggregate

amount of  $14,094.74. (See , lo int  Exhlbl t  l -A.)

The tax in controversy ln International Inn (Docket tlo.

2255't ls the unlncorporated buslness franchise tax for the

perlod Janyary l, 1966, through December 31, 1969, In the amount

of Thlrty-Efght Thousand Trvo Hundred Forty-One Dollars and

Elghty-Tro Cents ($$,e4t.82), together wlth interest. The

speclflc anounts of tax and the dates these taxes were pald

are ts follors:

Perlod Covered funount 0ate Pald

111166 to 1?131166 J7,2s9.82 4113167
111167 ro 12131167 8,294.00 0n or about 318/68
111168 to 12/31/68 10,791.00 0n or about 417169
111169 to 12131169 11,897.00 419170
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ln addi t ion,  pet i t ioner paid unincorporated business franchise

taxes for the years 1970, l97l and 1972 in the aggregate amount

o f  $30,560.00 .  (See Jo ln t  Exh ib i t  1 -A. )

ln October,  1973, pet i t loners became aware for the f l rst

t lme of the declslon of the United States Court of Appeals for

the Dlstr lct  of  Columbia Circui t  rendered in 1949 in Distr ict

o f  Co lumb la .v .  P lck fo rd ,  86  U .S .  App .  D .C.  17 ,179  F .2d  271 ,  wh ich

held that where a non-resident owned a hotel in the Distrlct of 
' ,

Columbla rhlch he leased to a corporation in which he had no

lnterest, the owner was not engaged in a trade or business for

purposes of the unlncorporated business franchlse tax. Petit ioner

fn each sult thereupon fl led a clalm, dated December 
.|4, 

1973,

for refund of the unlncorporated buslness franchise taxes pald

for all years thruugh 1972. Subsequently, respondent lssued an,

authorlzatlon to refund sald taxes for the years 1970 through

1972 to each petlt loner on the ground that they are an nentity

not subJect to the unlncorporated buslness franchlse tax.n

(See ,lolnt Exhlblt 3-C.) At the same time, respondent decllned

to refund the taxes pald for the years 1962 through 1969 by

Thmas Clrcle Land Company (Docket No. 2254) and for the years

1956 through 1969 by International Inn (Docket No. 2255) on the
a

ground that "l le are wlthout authorlty to consider your claims

for refund of taxes pald" for those years nslnce they were not

fl led wlthln the statutory three year period.o (See Joint

Exhlbl t  2-8.)  0n June 26'  1974, pet l t ioners f l led these

sults for refund of taxes pald.

STATEMEilT 0F rSI!,!ES PRESENTED

l. t{hether thls Court has Jurlsdlctlon to entertaln a

sult for refund of an overpayment of taxes rhen petlt lonersl

clafms for refund rere ffled nore than three yetrs after the

tax rrs pald.
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Z, l ,Jhether,  in the event th is Court  has Jur lsdlct ion

to entertain the companion sults, the respondent ls estopped

from assert ing the act ions are barred due to pet i t ioners '  fa l lure

to conply with the statutory requlrements.
I

!URISD!CTION

At the outset, we note that jurisdiction over the subJect

matter ls a threshold questlon to be resolved in every proceeding. 
,

l lh i tney Nat.  Eank v.  Bank of  New 0r leans & Jrust  Co.,  116

U.S.  App.  D.C.  285 (1963) ;  Green v .  0berq fe l l ,73  U.S.  App.  D.C.

298 (1941). The Court may, of course, at any stage of the

proceedlngs conslder whether the jurisdictlonal prerequlsites

have been met for a defect In jurisdictlon cannot be lgnored.

Nestor v.  Hershey, 138 U.S. App. D.C. 73 (1969) i  Uni ted States

y .  Anderson,  150 U.S.  App.  D.C.  336 (1972) .

The Jurlsdlctlonal lssue in these cases ls governed by

statutory provlslons applicable to the refund of taxes and the

Jurlsdlctlon of thls Court depends upon whether petit loners

have complled wlth the statutory requirements. F!'st Natlonal

Eank of Onaha. et al. v. @, D. C. Tax Court

l lo.  1788 (1968) i  Rosennan v.  Unl ted States,  323 U.S. 658,

89 L.  Ed..535 (1945).  I t  ls  the Distr ict 's  posi t lon that

thls Court slmply lacks Jurlsdfctlon because petit ioners

have falled to fl le t lmely clalms for refund. Respondent's

contentlon that lt was wlthout authorlty to refund the unin-

corporated buslness franch{se taxes pald for the years prlor

to 1970 ls based on the provlslons of D. C. Code (1973) 547-1586J.

Thls sectlon provldes In pertlnent part as follows:

o

t
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(a) Refund to taxpa.vers.--Except as to
any-def ic iency taxes asscssed under the provis ions
of 347- l5B6d, where there has been an overpayment
of any tax imposed by this subchapter, the amount
of such overpayment may be credited * * t.

No such credi t  or  refund shal ' l  be al lowed
after three years from the time the tax was paid
unless before the expirat ion of  such per iod a
claim therefor is f i led by the taxpayer, and no
tax or part thereof which the Assessor may determine
to have been an overpayment shall be refunded after
the period prescribed therefor in the Act appropriating
the funds from whlch such refund wou'ld otherwise be
made.

Petlt loners, however, contend that respondent's rellance upon

147-1586J is misplaced since the provis ion appl ies only "where

there has been an oyerpayment of any tax imposed by thls sub-

chapter,n whereas the unlncorporated buslness franchlse taxes

here In questlon were In fact erroneously pald and collected

wlthout authorlty by respondent and thus dld not constltute an

overpayment wlthln the mean{ng of t0Z-t586J.

In  Murphy  v .  Un i ted  Sta tes ,78  F .  Supp.  236 (1948) ,  i t

was held that an overpaynent of an lnternal revenue tax occurs

ff the rernfttance was made efther on account of tax shown to be

payable by taxpayer's verif led return or ln response to an

assessment made by the Cornnlssloner. See also, Roserunan v.

Unlted States, gllpg, and Busser v. Un{ted States, 130 F. 2d
a

537 (1942). nOverpayment" is a term of art and the Supreme

Court ln Rosennan, !gp,!,i., at 659, speaks dlrectly to thls

point  as fo l lous:

Any overpapent, whether made voluntarlly
by the taxpayer on the origlnal return or as a result
of an additlonal assessment made by the Cormlssioner,
ls a tax nerroneously or i l legal ly assessed or
collected" and it may be recovered lf a clalm
ls f{led wtthln the prescrlbed tlme after the
tax ls pold *  r  r .

Ior tnern l tatural  ea .  v.  Unl led States,  354 F. 26 310 (1965) i

Hl tchel l  v.  l {estoger,  90 F.  Supp. 278 (1950).  I t  ts apparent,
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therefore,  that  an "eroneous or i I lega' l  col ' lect lon of  taxes,,

is included wlthln the term , 'overpayment. ' ,  ghio Bel l  Tel ._Co.

v .  Evat t ,  5 l  N .E.  2d  716 (1943) ;  Southern  Ca l i fo rn ia  F i rs t

Nat ' l  Bank  v .  Un i ted  Sta tes ,  298 F .  Supp.  '1249 (1969) .  I t  was

further held ln Flscher & porter Co. v.  porter,  72 A. Zd 9g
(1950), that payments of income taxes ln excess of the amount

ultlmately determined to be due are overpayments regardless of

whether the excess of payment resulted frqn carelessness or r :
mistake on the part of the taxpayer or from the operailon of law.

In conJunctlon wlth their contenfion that the taxes

fn lssue were "erroneously paid and colrected wiihout authorlty,,

rather than ooverpaid," petlt loners argue that other provlsions

of the D. c. code Indicate a leglslatfve Intent that erroneous

payments of taxes are to be treated dlfferently than ,,overpaymentstr.

Petlt loners thus contend that 5547-2407, 47-1016, 47-2617 and l-go3

prcvlde speclflc rellef in the case of taxes "erroneously" pald

or collected. I ' lhen these sections, however, are read in the

context of all the tax provlsfons of the Code, they fall to

support  pet l t loners '  posi t lon.  The baslc fa l lacy,  of  course,

{s that the dlstlnctlon between noverpayment,, and nerroneously

paldn upon whlch thelr posltlon ls prernlsed, as we have seen,

ls rlttroui foundatlon. Reference to the speclffc sectlons

themselves further l l lustrates the incorrectness of the argument,

D. C. CoOe 547-a401 provldes ln pertinent part as follows:

Any sum finally determlned by the
Superlor Court to have been erroneolsly pald
by-or collected from the taxpayer shall be
refunded. t r r

It ls clear that 547-2407 speclflcally presupposes that

Jurfsdlctlon fs properly founded in the superlor court before

any determlnatlon on the merlts of the clalmed refund ls rnade.
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Compl lance, therefore,  wl th the statutory requ{rements for

br lng lng  su l t  ln  the  Tax  0 lv is ion  o f  th ls  Cour t  i s  a  s lne  qua non

of any decis lon ul t imately rendered cal l ing for  a refund under th ls

sectlon. For the reason then that Eql-zqot presupposes compliance

with jur isdlct lonal  prerequis l tes,  pet i t loners '  ln i t la l  re l lance

on this sect ion is i l ' l - founded. The meri ts of  the chal lenged

refund can be proceeded to only after a determlnatlon of the

jur lsdict lonal  issue has been nrade and i t  ls  only at  that  polnt

that the provls' lons of t47-2407 become operable. Slnrl larly,

pet i t ioners '  re l iance upon D. C. Code t t -gOg ls not wel l - founded.

That sect lon,  whi le author iz lng the Conmissioner to grant rel lef

ln claims for refund of taxes paid, speclfica'l ly states that its

language ls not to be "construed as reducing the perlod of the

statute of lfmltatlons." Reference to D. C. Coae tqZ-1586j, the

sectlon of the Code dealfng with refunds to taxpayers of unlncor-

porated buslness franchlse texes, mdkes clear that the appllcable

statute of l lmltatlons ls three years. Thus, under lt-gOg ttre

Connlssloner would be barred from grant{ng any rellef where the

clalm for refund was flled more than three years fronr the date

the challenged taxes were pald. See Lake, to Use of Peyser v.

Dlstr lct  of  Columbla,  63 U.S. App. D.C. 306 (1934).  Respondent,

then, ls Plthout authorlty to refund the taxes ln controversy

pursuant to t l -903. Likervlse,  pet l t ioners '  re l iance on D, C,

Code tqZ-1016 and 947-2617 ls misplaced. D. C. Code t47-1016

ls found ln Chapter l0 deallng with the sale of property to

satlsfy unpald real estate taxes, and 547-2617 ls located In

Chapter 26 dealing solely with the gross sales tax. D. C. Code

tAZ-tOtO authorizes the Cormlss{oner to make adnlnlstratlve

refunds of taxes ln those sltuatlons where there has been

I
'

I

I

J
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compl lance with the part icular l imi tat ions per iod and procedural

requirements set  for th wi th respect to the speci f ic  type of

taxes lmposed ' ln that chapter. (See the cross-reference

notat ions to other appl icable sect ions.)  Simi lar ly,  24J-ZOlt

refers speci f ical ly to refunds of  sales taxes. Obviously,

nelther of these sections ls applicab'le to the un{ncorporated

business franchise tax lmposed ln Chapter l5 of  Ti t le 47.

t{lth respect to the speciflc tax returns fn question,

petit loners concede that they acted without duress ln preparlng

their income tax returns and voluntarily f i led them together

wlth the payment of taxes stated to be due. It was not untl l

0ctober, 1973, that petit ioners "pure'ly by lnadvertence'r became

aware of the 1949 Pickford case, supra, thereby discoverlng

that at no tlme were they subject to the franchise tax. Under

such clrcumstances, lt is clear that the acts of petlt loners

constltuted an noverpaynent" of taxes as contemplated Uy SCZ-t586J.

In Rosenman, suDFar at 660, the Supreme Court speclflcally

noted that nStatutes requlrlng that a cla{m for refund be

fl led wltl in a prescrfbed perlod have in general been strlctly

construed, and rhile the goverrment may walve requlrements

as to form lt cannot waive requfrements as to tfm,* See also,

Fl .ora v.  Oni ted States,  357 U.S. 63, 2 L.  Ed. 2d 1165 (1958).

Thus, lt appears clear on the basls of the generally accepted

Interpretation glven the term noverpaymentn of taxes and the

long-established pr{nclple that statutes governlng tax refunds

must be strlctly construed, that the provfs{ons of 0. C. Code

5CZ-tS8OJ apply to refunds of the unlncorporated buslnesr

franchfse taxes In lssue here.

r"
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Th ls  Cour t  has  Jur isd ic t ion  w i th  respec t  to  su f is  fo r

refund of  taxes voluntar i ly  paid only where cJaims for refund

are t lmely f l led wi th the assessing author i ty wi th in the

statutory per iod,  and subsequent ly denied by that author i ty.

F l rs t  Nat lona l  Bank  o f  Omaha.  e t  a ' | .  v .  0 fs t r i c t  o f  Co lumbia ,

supra .  See a lso ,  Kuehn v .  Un i ted  Sta tes ,  73-Z  U.S.T .C. .9550

(1973) ;  Schrader  v .  Un i ted  Sta tes ,  73- l  U .S.T .C.  9296 (1912) ;

Redman v.  UJi ted States,  73-1 U.S.T.C. 919l  (19721. Slnce the

f l l fng of  pet f t loners '  c la ims for refund on December 14, 1973,

wlth regard to the unincorporated buslness franchlse taxes pald

for the years 1962 through 1969 (Thomas Clrcle Land Company,

Docket No. 2254) and for the years 1966 through 1969 (Internatlonal

Inn, Docket No. 2255) occurred more than three years after the

taxes were pald, thefr clalms were not ln compllance wlth the

requlrements of lnZ-tSSOJ. Accordlngly, there fs no denlal

from which petit loners can aopeal to thls Court wlth respect to

the taxes pald for these years. Just as prepayment of most

controverted Dlstrlct of Columbia taxes is a prerequislte for a

suit seekfng recovery of the taxes ln this Court (see Olstrlct

of  Columb{a v.  Berenter,  l5 l  U.S. App. D.C. 196 (1972) i  Perry v.

Distrlct of Columbla, 3'14 A. Zd 766 {197a)l and Georqe H}ma!

ConstructJon Co. v.  Dlstr lct  of  Columbia,  315 A. 2d 175 (1974)) ,

so too the f{ l ing of  a t imely c la lm for rei 'und ls a Jur lsdlct lonal

prerequisite for a suit for the refund of these taxes. Amerlcan

Secur l tv and Trust  Co. v.  Distr ict  of  Columbla,  98 U.S. App. D.C.

250 (1956).  See also,  Bohn v.  Ugl ted States F.  2d

(8rh cfr., t{0. 7l-1679, t0l4l74h Enqland_v. gnllg!J!@,

261 F. ?d 455 (1958); f lational Newark & Essex gank v. Unfted

States, 410 F. 2d 799 (1969); and Untted States v. &gg!glfg-r.

353 F. 2d225 (1966). The datb of payrnent of the tax alone
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determlnes the statutory t ime l imi t  for  the f i l ing of  a c la im

for refund. Thusr upon paynenl. by petlt loners of the taxes'

together wl th the f l l lng of  the tax returns'  act lons lntended

by the petit ioners to relieve them of thelr se'lf-determined tax

l iabi l i ty ,  t ime began to run under the l lmi tat ions provided In

D. C. Code l+Z-tSgOj.  No clalms for refun<l  havlng been f l led

wlthin the prescrlbed three-year perlod followlng payment of the

unincorporated buslness franchlse taxes, these companlon sults

must be dfsmissed for want of  Jur lsdict lon.

I I

gQUITABLE ESTOPPEL

In l lght of our detennination that the Court lacks

Jurlsdlctlon to entertaln these suits' it ls unnecessary for us

to reach petlt loners' argument that the respondent ls estopped

from assertlng the failure to fi le t imely clalms for refund as

a bar to these actlons. Nevertheless, ln vlew of the partlcular

clrcumstances presented herein where the partles agree that the

petlt loners nould not have been liable for the taxes ln questlon,

we believe brlef conslderatlon and corment on that argument ls

warranted. Petit loners contend that, ln preparlng a1d fl l lng

their returns, they relied on the lnstructions lssued by the

respondent for preparation of unlncorporated business franchlse

tax returns applicable to the taxable years ln issue. They clalm

that actlng in reliance upon respondent's lnadequate and

Incomplete instructlons, whlch constitute an officlal lnter-

pretatlon of what {ncmte ls subJect to the tax and the exemptlons

avallable, they concluded they were l lable for the tax and, for

thls reason, dld not f l le a clalm for refund ur't l l  they dlscovered

the Plckford declslon, suprq. Respondent's lnstructlons'

i

r-
i
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pet l t ioners argue, were so wr i t ten as to tend to lu l l  them

lnto inact ion,  and were an af f i rmat ive inducement to pay the

franchise taxes and refrain from requesting a refund. Consequently,

petit ioners were prejudiced in that taxes were paid that were not

due and respondent was thereby unJustly enrlched. Under these

clrcumstances, petit ioners argue that respondent is estopped

from asserting any l lmitations perlod as a defense in these

companlon sults

The Joint  exhlbl ts reveal  detal led Instruct ions regardlng

who ls to fl le the unlncorporated buslness franchlse tax return

(see Part A of General Instructlons for Unlncorporated Buslness

Franchlse Tax Returns) and who is excluded from such llabil i ty

(see Part B of General Instructions for Unincorporated Business

Franchlse Tax Returns). These lnstructlons, however, as are

characterlstlc of Dostr lndlcate the general requlrements for

f l l lng wl thout spel l lng out in detai l  the var lous factors whlch

must be consldered by each taxpayer in determinlng whether hls

actlvlt{es come wlthin the purvlew of the statute.

The Inlt lal questlon to be answered by petit loners/taxpayers

ln determfnlng the exlstence of any tax l labll i ty on thelr part

took the form of nwhat constltutes the conduct of a trade or
a

buslness for purposes of the unfncorporated business franchlse

tax.n That such a determlnat{on must be made by each taxpayer

ls evldent from the folloring portion of the instructlon:

Whether an unincorporated business is
carrylng on or engaged in a trade or buslness
wlthln the DJstr ict  is  detennined by the nature
and extent of the activit ies of the unincorporated
buslness conducted by the owners or mernbers thereof
or through ernployeesr ng€nts or other representatlyes.
In th is detenninat ion,  the act lv i t les of  employees,
agents or other representatlves on behalf of the
unlncorporated buslness are consldered to be the
rctlvlt les of the unlncorporated hlslness.

I
i

i
i
I
i
I
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Thus ,  i t  i s  c lear  tha t  the  de terminat lon  o f  tax  l lab t l l t y  can

be made only by the taxpayer himse'lf. Furthermore, the Pickford

decis ion i tsel f  ,  lgg. ,  establ lshed that the determlnat ion of

tax l iabi l i ty  for  nonresidents wi th respect to the unlncorporated

buslness franchlse tax can be made only after an appraisal ls

made by the taxpayer of  h is interest  in the buslness being

conducted in the Distr lct ,  1.e. ,  the nature of  h is lnterest

ln that buslness and the extent of hls activity ln the operailon

of that business. The fact that petit loners hereln became

aware of the P{ckford decislon through "inadvertence and

overslght" cannot relieve the burden placed on t,hem as taxpayers

for lnit ially maklng a correct detennination of their tax

l labl l i ty .  Tax lnstruct lons distr ibuted general ly to the publ lc

cannot spell out every concelvable contingency and a taxpayer

who lncorrect ly calculates hls tax l iabl l l ty  cannot later be

saved by the doctrlne of equltable estoppel.

In other sltuatlons where taxpayers have relled to

thelr detriment on Instructlons and guidelines lssued by tax

authorlt ies, the Courts have spoken sympathetlcally but

author l tat lvely on the polnt .  In Carpenter v.  Unl ted States,

495 F. 2d175 (1974),  the Court  states as fo l lows (at  184):

' lie do not fault the Treasury Department
for trying to provide guidelines for taxpayers
confronted with the bewildering maze of our tax
laws, and rle syrnpathize with the taxpayer who
ln fact  re l ies upon what  he accepts as an
authorltat lve lnterpretation of the laws and
of  the Treasury publ icat ions.  8ut  nonetheless
It ls for the Congress and the courts and not
the Treasury to  dec ldre the law appi lcable to  a
glven s l tuat lon.  As the t l in th  Ci rcu i t  has observed:' l lor can an lnterpretatlon by taxpayers of the
language used {n government pamohlets act as an
estoppel agalnst the government, nor change the meanlng
of taxlng statutes' * * *.,' Adlef v. Cqr!mi!_919!er_gf_
Internal-levenug, 330 F, 2d 9T;93 (lg6'-0-

i"----*
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In the same vein,  wi th respect to regulat ions and

ii rul ings erroneously promu'rgaterJ by the conrnissioner upon which
; .
*  

taxpayers have re l ied to  the i r  det r iment  in  prepar ing and f i l lng
i' l  thelr  tax returns,  i t  is  wel l -set t led that the doctr ine of

i; equitable estoppel is not a bar to the correction by the

I '  
conmrssioner of  a mistake of  law. Twitchco. Inc.  v.  uni ted

f l  states,  72-2 U.S.T.C. 9650 (1972).  see also,  AutomobiJe club.
i i  o f  H ich ioan v .  conmiss ioner ,  353 u .s .  1g0 ( tssz1 ;  F i rs t  i la t iona l
l l

l r  Bank of  Hontqomery v .  Uni ted States,  176 F.  Supp.  769,  a f f imed,
! ;

i ;  
ZAS F. ?d lZ3 (1959). The Conmisstoner may correct such

l

i i  nlstakes ln law even where a taxpayer may have relied to his

j ,  detr iment on the mfstakes. see Dlxon v.  uni ted states,  3gl  u.s.

l l  Og (f gO5)i Mgrhattan General Equlprnent Co. v. Cormissioner , Zgl

l l  u.s.  lze (  le36).

In short, the petlt loners have the burden of determlnlng
l i

i i  for themselves whether the nature and extent of the actfvli les
tl
jr of the unlncorporated business consiltuted the carrylng on!
t l

f i  
ot  t t .  engaglng {n,  a t rade or business ln the 0lstr lct  of

l i  Cotumbia wfthfn the meanlng of the statute, thus requtrlng the
l i
l i  f i l ing of appropriate tax returns. Any erroneous determlnailons
i i

i i  of  such tax l labi l l t ies,  whether they be the product of  mls-
i l

l l  calculat lonl  on the part  of  pet i t ioners or as a resul t  of  in-
I I
t j  conplete tax instructions distributed by the District taxing
t ,

I authorfty, cannot be the subJect of an equrtab'le estoppel and
t ,

f i  
otnc the 0lstrict. clark v. conrnlssioner, 1966 p-H I'terno T.c.,

.Ji nar. 66022. Respondent, therefore, rlghtfully asserts, lod

il ttrts court has found, that these acilons are barred due toil
t ,

l l  nettt loners' fallure to ccnply wlth the statutory Jurlsdlcilonal
l l

l l  requlrements for the Hmely fl l ing of a clalm for refund oft l
il
l i  taxes pald.  Accordlnqlr ,  the court  lacks Jur{sdlc i lon to hear
t l

l j  and determlne the subJect matter of the peil i lons and theil
l j  Ret l t lons must be dlsnlssed.
i l
I I
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Accord ingl .y ,  i t  is  th is  28th day of

ORDERED that  the pet i t ion ln  Docket

pet i t lon in  Docket  l lo .  2255 be and the same

Apr i ' l ,  I 975 ,

t lo. ?254 and the

hereby are d lsmlssed.

:

! !

Coples to:

Char les  0 .  Ver r i l l ,  J r .
Patton, Bocgs & Blow
1200 - I 7th Street, l l . l .r.
l{ashlngton, D. C. 20036

l,tel vl n J . l lashi ngton, Esq.
Asst. Corporatlon Counsel
Room 310
Dls t r l c t  Bu l ld ing
l4th and E Streets,  N.H.
t fashlngton, D. C.
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tl

Accord ing l . y ,  i t  t s  t h i s  28 th  day  o f  Ap r i l ,  1975 ,

0RDERED that  the pet i t ion ln  Docket  t lo .  2?54 and the

pet i t ion in  Docket  l lo .  2255 be and the same hereby are d lsmissed.

Coples to:

Char les  0 .  Ver r i l l ,  J r .
Patton, Bocas & Blow
1200 -  lTth Street,  l l .H.
l lashlngton, 0. C. 20036

l,tel vl n J . l lashl ngton, Esq.
Asst. Corporatlon Counsel
Room 310
Dls t r l c t  Eu l ld lng
l4th and E Streets,  l { .H,
t lashlngton, D. C.
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